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reconsideration rights in a workers compensation settlement agreement. We conclude that the
waiver provision is contrary to both the plain language of Tennessee Code Annotated section
50-6-114(a) and public policy and, therefore, isunenforceable. Accordingly, weaffirmthejudgment
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with this opinion.
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OPINION

On March 25, 2004, thetrial court approved afinal settlement in aworkers compensation
action between the plaintiff, Donna Overman (“Overman”), and the defendant, Altama Delta
Corporation (“Altama Delta’), for injuries that Overman incurred in the course and scope of her
employment. The settlement order included a conditional waiver of Overman’s reconsideration
rights. The provision provides that:

inthe event the Plaintiff or anyone acting on the Plaintiff’ sbehalf, seeksto set aside,
modify, amend, reconsider, or change any aspect of the settlement agreement set



forth in this order, the Plaintiff agrees to, and is hereby ordered to, immediately
return or pay back to the Defendants all settlement proceeds paid to the Plaintiff
under this order prior to any hearing or further proceedings relating to the effort to
set aside, modify, amend, reconsider or change any aspect of this settlement.

Overman received alump sum of $67,500.00 after the entry of the settlement order. OnMay
7, 2004, Altama Delta terminated Overman’s employment after she apparently declined another
position that fit within her medical restrictions.

On August 30, 2004, Overman filed a complaint seeking reconsideration of her workers
compensation settlement. Overman did not return the settlement proceeds to Altama Delta in
accordance with the waiver provision of the settlement agreement. Altama Deltafiled amotion to
dismissthe complaint pursuant to Rule 12.02(6) of the Tennessee Rules of Civil Procedure. Thetrial
court denied the motion and found that the waiver provision was unenforceable due to Altama
Delta sfailure to provide Overman with adequate consideration to support the waiver provision.

The partiesfiled ajoint motion for permission to file an interlocutory appeal. Thetrial court
granted the motion. We subsequently granted review of the interlocutory appeal pursuant to Rule
9 of the Tennessee Rules of Appellate Procedure.

ANALYSIS

The Workers Compensation Law limits an employee’s permanent partial disability award
for particular injuries, with the level of the limitation dependent upon whether the pre-injury
employer returns the employee to work at awage greater than or equal to the employee’'s pre-injury
wage. See Tenn. Code Ann. 8§ 50-6-241(a)(1), (b), (d)(1)(A), (d)(2)(A) (2005). For injuries
occurring prior to July 1, 2004, the maximum award is limited to two and one-half times the
employee’s medical impairment rating if the employee returns to work at a greater or equal wage.
Id. at (8)(1)." The maximum award for an employee who has not returned to work at a greater or
equal wage is six times the medical impairment rating. 1d. at (b).

Anemployeewhose benefitswerelimited to two and one-half timesthe medical impairment
rating has a statutory right to seek reconsideration of the award if the employee loses his or her
employment with the pre-injury employer within 400 weeks of the day the employee returned to
work. 1d. at (8)(2);* see also Brewer v. Lincoln Brass Works, Inc., 991 S.W.2d 226, 228-30 (Tenn.

! For injuries occurring on or after July 1, 2004, the maximum award is limited to one and one-half times the
employee’s medical impairment rating. Tenn. Code Ann. § 50-6-241(d)(1)(A) (2005).
ploy p 9

2 Tennessee Code Annotated section 50-6-241(a)(2) (2005) provides in pertinent part that:
the courts may reconsider, upon the filing of a new cause of action, the issue of industrial disability.

Such reconsideration shall examine all pertinent factors, including lay and expert testimony,
(continued...)
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1999) (permitting reconsideration where the original workers' compensation award sought to be
enlarged was paid in lump sum). We, therefore, must determine the validity of the prospective
waiver of an employee’ s statutory reconsideration rights.

The interested partiesin aworkers compensation case have “the right to settle all matters
of compensation between themselves.” Tenn. Code Ann. 8 50-6-206(a)(1) (2005). Tennessee Code
Annotated section 50-6-114(a), however, provides that “[n]o contract or agreement, written or
implied, or rule, regulation or other device, shal in any manner operateto relieve any employer, in
whole or in part, of any obligation created by this chapter, except as provided in subsection (b),”
which relates to offsets from an employer-funded disability plan.

Thelegislature has enacted additional provisions permitting an employee who suffersfrom
specificillnessesto waivetheright to certain workers' compensation benefits. See, e.qg., Tenn. Code
Ann. 88 50-6-213(a) (2005) (epileptics); 50-6-307(a) (2005) (occupational diseases); 50-6-307(b)
(2005) (heart conditions). TheWorkers Compensation Law, however, doesnot contain aprovision
approving waivers of employees’ reconsideration rights.®

The settlement agreement in the present casefall swithin Tennessee Code Annotated section
50-6-114(a) asa*“ contract or agreement . . . or other device.” Thewaiver provision contained inthe
settlement agreement effectively relieves Altama Delta of a portion of its obligations under the
Workers Compensation Law. Thewaiver provision, therefore, isinvalid under the plain language
of section 50-6-114(a). See Perrin v. Gaylord Entm’'t Co., 120 S.W.3d 823, 826 (Tenn. 2003)
(requiring courts to apply a statute’ s unambiguous terms in accordance with its plain and ordinary
meaning).

Furthermore, enforcement of the prospective waiver provision would thwart the policy
underlying an employee’ sright to seek reconsideration of workers' compensation benefits. See, e.q.,
Brooklyn Sav. Bank v. O’'Nell, 324 U.S. 697, 704 (1945) (holding that waiver of a statutory right
isinvalid where such waiver is contrary to the legidative policy it was designed to effectuate). We
have recognized an interest in ensuring that an employer has not contemplated a discharge
previously, decided to temporarily retain the employee asameansto benefit from the statutory cap,
and then dischargetheemployeewho hasreceived workers' compensation benefits. Hardinv. Royal
& Sundlliance Ins., 104 SW.3d 501, 506 (Tenn. 2003). Tennessee Code Annotated section
50-6-241(a)(2) wasenacted “to promote uniformity inworkers' compensation awards and to protect

2(...continued)

employee’s age, education, skills and training, local job opportunities, and capacity to work at types
of employment available in claimant’s disabled condition. Such reconsideration may be made in
appropriate cases where the employee is no longer employed by the pre-injury employer and makes
application to the appropriate court within one (1) year of the employee’sloss of employment, if such
loss of employment is within four hundred (400) weeks of the day the employee returned to work.

3 To the contrary, the legislature has clarified that employees who are injured on or after July 1, 2004, are
prohibited from waiving their reconsideration rights. Tenn. Code Ann. § 50-6-241(d)(1)(B)(v) (2005).
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aworker whose benefits were capped by the statute from being employed only long enough for the
employer to reap the benefits of the statutory cap.” 1d. at 505.

Settlements providing for the prospective waiver of an employee’s reconsideration rights
create adisincentive for the employer to continue to employ the injured employee after approval of
the settlement agreement. See Cange v. Stotler & Co., 826 F.2d 581, 595 n.11 (7th Cir. 1987)
(recognizing that “ prospectivewaivers of statutory rightstend to encourage violations of the law by
notifying the wrongdoer in advance that he or she can act with impunity”). Accordingly, we
conclude that the waiver provision in the settlement agreement is unenforceable.’

CONCLUSION

We conclude that the waiver provision in the settlement agreement is contrary to both the
plain language of Tennessee Code Annotated section 50-6-114(a) and public policy and, therefore,
isunenforceable. Accordingly, weaffirmthejudgment of thetrial court asmodified, and weremand
the caseto the trial court for further proceedings consistent with this opinion.

Costs of appea are taxed to the appellant, Altama Delta Corporation, and its surety, for
which execution may issue if necessary.

JANICE M. HOLDER, JUSTICE

4 The trial court found that the waiver provision was unenforceable due to Altama Delta’s failure to provide
Overman with adequate consideration. W e conclude, however, that the record clearly demonstratesthat Altamaprovided
adequate consideration to support the waiver provision.
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